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PER CURI AM

Everette Leon Wakefield appeals the district court’s
denial of his nmotion to conpel the governnent to file a Fed. R
Crim P. 35(b) notion for reduction of sentence. Wakefield s

attorney has filed a brief in accordance with Anders v. California,

386 U.S. 738 (1967). Although counsel states that there are no
meritorious issues for appeal, he challenges the district court’s
deni al of the notion to conpel. The governnent elected not to file
a formal brief and, although this court notified Wakefield of his
right to file a supplenental pro se brief, he has not done so.

It is well-settled that whether to file a Rule 35(b)
notion is a matter left to the governnment’s discretion. Fed. R

Crim P. 35(b); United States v. Di xon, 998 F. 2d 228, 230 (4th Gr.

1993). However, a court nmay renmedy the governnment’s refusal to
move for a reduction of sentence if: (1) the governnent has
obligated itself in the plea agreenent to nove for a reduction; or
(2) the governnent’s refusal to nove for a reduction was based on

an unconstitutional npotive. Wde v. United States, 504 U S. 181,

185-86 (1992). In this case, there is no evidence that the
government’s refusal to file a Rule 35(b) notion was based on an
unconstitutional notive. Thus, Wakefield would be entitled to
relief only if the governnent was obligated under the plea

agreenent to nove for a departure.



Under his plea agreenent, Wakefield agreed to cooperate
with the government. In exchange for his cooperation, if the
gover nnment deened that he had provided substantial assistance in
the investigation or prosecution of other individuals, the
governnent agreed to nove for a downward departure under the
sentencing guidelines and/or agreed to nove for a reduction of
sentence pursuant to Fed. R Cim P. 35(b). However, the plea
agreenent also required Wkefield to submt to polygraph
exam nations if requested by the governnment and provided that his
failure to pass any polygraph tests to the governnment’s
satisfaction would render the governnent’s obligations under the
pl ea agreenent null and void.

It is undisputed that Wakefield failed such a pol ygraph
exam nat i on. Therefore, the district court did not err by
concluding that the governnent was not obligated under the plea
agreenent to file a Rule 35(b) notion. Because Wakefield s breach
of the plea agreenent relieved the governnent of any obligation to
file a Rule 35(b) notion, we find that the district court did not
err in denying Wakefield an evidentiary hearing on the statenents
he nade to the polygraph exam ner after he failed the polygraph
test or by denying him an evidentiary hearing on whether he
provi ded substantial assistance to the governnent.

I n accordance with Anders, we have reviewed the entire

record in this case and have found no neritorious issues for
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appeal . We therefore affirmthe district court’s order denying
Wakefield s notion to conpel the government to file a Rule 35(b)
not i on. Wakefield s notion to wthdraw his request for an
extension of tinme to file a supplenental pro se brief is denied as
noot .

This court requires that counsel inform her client, in
witing, of his right to petition the Supreme Court of the United
States for further review |If the client requests that a petition
be filed, but counsel believes that such a petition would be
frivolous, then counsel may nove in this court for leave to
wi thdraw fromrepresentation. Counsel’s notion nust state that a
copy thereof was served on the client. We dispense with ora
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not
aid the decisional process.
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